BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

Appeal of N.B.R. Incorporated )
) Docket No. MSBCA 1728
Under DGS Project SC-93-511 )

August 11, 1983

- - When a specification sets
forth particular features of a brand name item, those features are
presumed to be the salient characteristics in compliance with COMAR
21.04.01.02 (B) even though the word "salient" does not appear in
the specification.
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OPINION BY CHAIRMAN HARRISON
Appellant timely appeals the denial of its bid protest on
various grounds including the finding that its bid was non-
responsive.?
Findi f Fact

1. On March 22, 1993, the Department of General Services (DGS)
issued on behalf on the Department of Human Resources (DHR) an
invitation for bids (IFB) for installation of carpet at DHR's
311 West Saratoga Street building. Bids were due on April 19,
1883.

2. The IFB carpet specifications specified the carpet's trade
name (Network), style name (Mercury), style number (5912¢&),
color (Smoked Bronze), and color number (86550). The IFB
carpet specifications alsoc set forth a number of other
characteristics of the carpet to be provided, and provided
that " [s]ubstitutes or as equal may be considered but shall be
accepted solely at the discretion of the Department of General
Services."

! appellant was found to be non-responsive and its bid was rejected on such grounds
as well. Since we find Appellant's bid was non-responsive, we will not discuss the
issue of Appellant's responsibility nor the refusal of the Procurement Officer to
permit an upward amendment of Appellant's bid price after bid opening.
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Nc protest comcerning the carpet specificziions was filed
prior to kid opexin

Appellant submitted a timely bicd which iznzluded =ws Segks of
carpet samples Zor carpets manufactured by Wellcc Pusiress
Carpet (Wellco) and 2z staiement that the szmples "mee: ‘he
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By lettss dated M2y 7, 1992, DGE nctified Appellant that its
bid was "reiecta2d as non-responsible znd non- spcnsive.”

e e
Specifically as to rejection on grounds the :id was =co-
responsive, the letter provided:

The bid your submitted on the above referenced

solicitation included two carpet substitutes

for consideration "as equal!”. The determina-

tion cf this Agzency is that the two substi-

tutes are wunacceplakble by this Agency in

color, pattern, and st JIe. Therefore, jyour

bid is non-responsive.
Appellant timely protested the redecticz of 145 bid o= May 12,
1993, Respecting respecnsivensss, Appellant asserted that
because no characteristiis cn performance was lakreled as "sa-
lient" in the carpet specifications only functional egquiva-
lency was required for substitute products. Appellant z2lso
asserted that Wellcec, the manufacturer of the proposed sub-
stitutes, (1) denied any claimed deficieacies in *he pattern
and style of the carpet and (2} that 23 to color Wellco had
"expressed desire and willingness o provide you witk an

color you so desire

By letter dated May 2%, 1992, D85 3Jenied ppellant's Protest
&s to responsiveness cn grounds that the carpet samples sub-
Titted Ly Appellant Sith iz Wi Fiffg-aQ - azpsarance and
cclor Zrem the specificailzs reguiresmerts, and waoulld =2+ be
acceptakls as a suksiitute.
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Neal Z. Malcne Sheldcn Z. Press
Ecazrd Mamker Brard Menmker
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COMAR 21.10.21.02 Judicial Review.
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R decisicz cf the Bpreals Zcezd iz zuldect Lo Sudicizl review
in acccerdance Witk the provizisns of the Administrative Poocedurs
Azt geoverning cases.

g, Within Thirty Days

An order Ieor zppezl shall ke filled wiithina thirty days Srzm th
date of the acticn appezled Zrom, except that wheze the agem:zy is
by law reguired <3 send nctice ¢f its action to any perscn, such
crder for appez! shall he filed within thirty days Erom ke dzte
such notice is sent, cr where by lzw notice 0of the actica zf such
agency is requirsd t:z Le rzrceived by any perscn, such crfer for
appeal shall ke Ziled within Lthirty dzys f-om the date zf =x
receipt of such nziicze,
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